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Background

The fifth WTO Ministerial meeting in Cancun, Mexico is scheduled during 10-14 September 2003.  A Draft Cancun Ministerial Text (DCMT) dated 18 July 2003 was circulated among member countries and the full preparatory work for the meeting has now begun. 

The preparatory work has begun in a milieu where the Doha Development Agenda remains far from fulfilled. Among others, the Doha Declaration clearly stated: (a) the need to address the implementation issues and concerns, (b) the need to address the public health concerns in the context of the Trade-Related Intellectual Property Rights (TRIPS) Agreement, and (c) the need to expedite liberalization of the agriculture sector. The progress on all these three issues in the run-up to the Cancun Ministerial has been painfully slow.  

Regarding implementing concerns, issues such as, market access and Special and Differential (S&D) treatment have not been effectively addressed. There were 40 items (out of more than 100 items under consideration) in the Implementation Related Issues and Concerns attached to the Doha Declaration. However, two deadlines -- including the final in December 2002 -- on Implementation issues were missed. If the DCMT is any guide in regard to implementation issues, it appears that these issues have been shelved for the time being and will be reopened (if the developed countries agree) in the 2005 WTO Ministerial meeting.
 In fact, it now appears that the developed countries never had any intention to fulfill the implementation commitments.  

The Doha Declaration on TRIPS and Public Health essentially reinterpreted the provision on compulsory licensing contained in Article 31 (f) of the TRIPS Agreement. While doing so, the Declaration made it clear that any member country of the WTO has a right to knock off patents on pharmaceutical products on public health grounds. However, it was not clear as to how the countries without domestic manufacturing capacity will take advantage of this right.  The TRIPS Council was requested to find a solution by December 2002. However, a solution could not be found because the proposal suggested – a waiver of the ban on the export of patented protected medicines produced under compulsory licensing, for countries in need -- which was acceptable to 145 countries was not to the liking of the USA which remained singularly opposed to the proposal. The US wanted to restrict the disease coverage to HIV/AIDS, Tuberculosis, and Malaria for the process of waiver in compulsory licensing. Despite agreeing on a compromise TRIPS draft text by the Chairman at the December 2002 TRIPS Committee meeting, TRIPS and public health issues have not been satisfactorily addressed in the available new TRIPS draft text and it states the possibility of working on these issues for “years to come”.
   

In the case of agriculture, despite a push from the Cairns Group and a draft proposal by Stuart Harbinson – EU is stubbornly sticking to its original position on Common Agricultural Policy with minor progress. An African Ambassador after the late-June WTO negotiations in agriculture stated: “ EU wants to give the appearance of movement, but in reality there is none”.
  The proposals that were of relevance to developing countries on Special Safeguard Measures (SSM) and Special Products (SPs) were vehemently opposed by the developed countries and shot down.

In fact, the progress of these three areas will determine the progress of other areas of trade liberalization.  If developed countries do not fulfill the bare minimum commitments they made in Doha, it is very unlikely that developing countries will consider new proposals of liberalization, new issues, or for that matter the dormant Singapore issues.  Meanwhile, the WTO has been weakened considerably from its status in 1995 due to unilateral trade action by the USA and the gradual politicization of the global trade agenda by various interested parties. Thus, the faith that the developing countries had on the WTO at the time of the Uruguay Round seems to be eroding. 

Clearly, the road to Cancun is not going to be a smooth path.  The DMCT does not reflect the views of all member countries as per the decision of the General Council in February 2002.
  There does not appear to be indications that in Cancun, the WTO will stick to the Doha agenda. Some commentators have already predicted a Seattle-type debacle in Cancun.
 It is in this environment that the South Asian countries have to come up with a common statement for the Cancun Ministerial meeting. So far, the South Asian countries have not come up with a common statement due to a number of reasons.  The paper attempts to examine the past track record and problems of a common position in South Asia and how to go ahead and strengthen that position in the WTO negotiations in the future.

The Common Position

Among many objectives of a regional grouping, a key one is taking a collective position on agreeable issues at regional fora.  In the WTO, we find various such regional groups such as EU, ASEAN, MERCOSUR, etc. Likewise, geographically scattered nations can group together to voice their concerns, and in the WTO we find the Cairns Group, Least Developed Countries (LDCs), Like-Minded Group (LMG) of countries, and so on.  Such groupings act as strong lobbies to exert pressure on the decision-making process of the WTO, which is based on consensus.

As is well known, the Uruguay Round was a fait accompli. The developing countries, let alone the South Asian countries, hardly had any time to study the proposals and arrive at a decision on the contents. Thus, the case for a common South Asian position did not arise. As South Asian countries needed considerable time to study the Uruguay Round Agreement, the need for identifying common interests were set aside during the first and second WTO Ministerial meetings held in Singapore (1996) and Geneva (1998).  The politics of the region, pivoted around the Indo-Pakistani nuclear explosions in 1998, also prevented the South Asian countries discussing a common position for the second Ministerial meeting.

By 1999, after the 10th SAARC Summit in Colombo (July 1998), the tension in the region had considerably eased and the South Asian countries were prepared to put forward a common position for the third WTO Ministerial meeting in Seattle, USA.  This set the trend for a common position in the subsequent fourth WTO Ministerial meeting in 2001 in Doha, Qatar.  

The first and second Consultative Meetings of SAARC Commerce Secretaries on WTO issues were held in New Delhi, India, from 10-12 May 1999, and Bandos Island, Maldives, from 7-8 August 1999 to discuss issues of mutual concern. The SAARC Commerce Ministers met in Bandos Island, Maldives on 9th August 1999 to consider the recommendations of the SAARC Commerce Secretaries. The Commerce Ministers were of the firm view that: “there has been no agreement … nor any consensus on structuring future work as a New Round of Negotiations….the mandated negotiations and the mandated reviews taken together with implementation issues provide a sufficiently broad agenda for consideration”. They were of the view that there was a move to overload the WTO agenda with new issues such as social clauses, environment, governance, labour standards, etc. Since these were not trade-related, it was the position of the Commerce Ministers that they needed to be kept out of the multilateral trading system.

The SAARC Commerce Ministers drew attention to the need for expeditious implementation of existing agreements, to deepen and broaden S&D concessions to LDCs and other developing countries, the need for greater access to markets of developed countries and for more meaningful integration of the textile and clothing sector under WTO. 

With regard to the TRIPS Agreement, the Ministers sought extension of the moratorium on applicability of the non-violation clause, as also a finite extension of the transition period for implementation of the provision of TRIPS for the developing countries. Similarly, the Ministers sought extension of the transition period for developing countries with respect to Trade Related Investment Measures (TRIMS). Among other measures, the Commerce Ministers desired duty-free access of LDCs on an autonomous basis.
 On the basis of this thinking, a common statement was prepared for the third WTO Ministerial meeting that took place in Seattle, USA, in November/December 1999.

The Commerce Ministers and Heads of Delegations of the Member Countries of SAARC met again in New Delhi on 23rd August 2001 with a view to consulting more closely and to coordinate their national positions in the context of the fourth WTO Ministerial meeting in Doha, Qatar during 9-13 November, 2001. The meeting of the SAARC Commerce Ministers and Heads of Delegation was preceded by a preparatory meeting of the Commerce Secretaries of SAARC countries, which was held in New Delhi on 22 August 2001.

In a Joint Statement, the Commerce Ministers reiterated their strong plea for the resolution of the implementation concerns raised by developing countries. They further expressed “deep disappointment on the lack of any meaningful progress despite a clear decision in May 2000 by WTO General Council that these issues have to be addressed and decisions taken for appropriate action not later than the fourth WTO Ministerial Conference.” The Commerce Ministers strongly felt that lack of implementation had led to growing inequalities between the developed and developing countries and this “growing development deficit should receive primacy in all future work programmes in WTO since the key to sustained global economic growth lies in unlocking the growth potential of the developing countries. For this, the industrialization of the developing countries in areas where they possess comparative advantage should be facilitated by providing them increased market access opportunities by the developed countries by eliminating their trade distorting subsidies, non-tariff barriers and unreasonable protectionist measures.”
 The issues highlighted were by and large, reiterations of earlier positions taken by SAARC Commerce Secretaries’ Consultative Meetings and statements made by Commerce Ministers on WTO issues.

The Problems of a Common Position

Although a common position was submitted to the unsuccessful WTO Ministerial meeting in Seattle, it got considerably diluted at the time of submission because at the last minute India refused to recognize the new Commerce Minister of Pakistan and thus was not prepared to sign it at the Ministerial level before submission.
 Eventually, the document was submitted with the signatures of the Commerce Secretaries of the seven SAARC countries.  Likewise, at the Doha Ministerial meeting, the common position got considerably weakened due to a departure from the common position by two SAARC member countries at the time of submission.  Despite the common position of opposing any new Trade Negotiating Rounds until the implementation issues are fully addressed (agreed in New Delhi in August 2001), Pakistan and Sri Lanka stated that they could be flexible (or conditionally flexible) on investment and environment issues.  It not only weakened the common position but also called into question the credibility of the document.

This brings us to the fundamental question of the problem of taking a common position by the South Asian nations at the WTO. The first factor is the well-known politics of the region that have spilled over to economic issues such as Pakistan not granting MFN status to India on a number of products. Regional politics have made some South Asian countries to keep a distance from one another. The second factor is the division of South Asian countries between developing countries (India, Pakistan, and Sri Lanka) and Least Developed Countries (Bangladesh, Nepal, Bhutan, and Maldives).  Nepal and Bhutan are yet to become members of the WTO, however, they do possess observer status.  This division leads to problems in prioritization of issues – which gives coherence to the stance -- when taking a common position.  For example, LDC concerns such as rules related to accession, implementation issues in regard to Special and Differential treatment, concerns of Net Food Importing Countries, may not receive the same priority for India and some of the other members of the developing countries group of South Asia. Thus, the fact that needs to be recognized is that prioritizing issues is simply not possible as long as this division prevails.  What is possible is taking a stand on an issue of common interest.  The problems of South Asia are too enormous for LDCs to take the view that very soon they would become developing countries and thus what may not be of immediate interest to them now, may become critically important in the near future.

The third factor that dilutes the common position is the political expediency of individual South Asian countries to make departures on individual issues that are of relevance to South Asia and developing countries as a whole, in order to work out trade deals with developed countries, in particular, USA. As well known, after the Trade and Development Act 2000, the USA has been aggressively promoting trade pacts with various regions such as Sub-Saharan Africa (Africa Growth Opportunities Act), Latin American countries (ANDEAN Trade Preferential Act), Caribbean countries (CBTPA – Caribbean Basin Trade Preferential Act), US-Chile Bilateral Free Trade Agreement, US-Singapore Bilateral Free Trade Agreement, and so on.
 Most of these trade arrangements are worked out to weaken the WTO where 80 per cent of the members are from developing countries. When developed countries realized that they could not push through their trade agenda in the WTO, this strategy of working out trade pacts was considered as an effective means of obtaining more favourable positions on trade issues vis-à-vis them.

These trade pacts are based on a quid-pro-quo, for example, in the case of USA, of Rules of Origin favouring usage of US inputs in the production process, adhering to intellectual property rights (IPR) favourable to USA, and so on, for preferential or duty free access to the US market.  In fact, under the US-Singapore Bilateral Free Trade Agreement, Singapore has gone beyond its IPR commitments with WTO. When the US feels that countries that it has ear-marked for trade pacts are following a strategy that is contrary to US interests, there is retaliation as it happened in the case of Egypt.
 Now USA is in the process of offering these trade pacts to individual South Asian countries which depend heavily on the US market for their exports, in particular, garments.

Sri Lanka, for example, which depends heavily on the US market for its garments exports, is currently insecure of the post-2004 scenario when the Multi Fibre Agreement (MFA) comes to an end. Bangladesh is in a similar situation and quite concerned about the post-2004 period. In July 2002, Sri Lanka signed a Trade and Investment Framework Agreement (TIFA) with the USA with the objective of converting it to a bilateral free trade agreement by mid-2004 before the MFA comes to an end.  Ever since signing the TIFA, there were indications that Sri Lanka was shifting its position from the LMG in the WTO. There was some indication to this effect when the new Intellectual Property Bill was prepared for enactment by the Parliament.  Before the Bill was taken up for debate in the Parliament, it was challenged in the Supreme Court by an independent “think tank” in Colombo. They argued that the bill violates fundamental human rights as the provision for : (a) compulsory licensing, and (b) parallel imports of pharmaceutical drugs to meet national health requirements were completely left out.
  In other words, by excluding these two items, the country was deprived of regular access to affordable essential drugs and thereby violating a fundamental human right.

Now the USA has selected a number of Islamic countries to offer TIFAs, including Bangladesh. The USA has already signed a TIFA with Pakistan.  How the individual positions of these two South Asian countries on specific WTO issues will change are yet to be seen.  The point made here is that the USA is now embarking on a mission of politicizing the global trading system by linking market access in exchange for political allegiances – a clear departure from the declared goals of the WTO to put in a rule-based system for global trade.  This acts as a major impediment to pursuing a regional common agenda by South Asian countries.

Fourth, most developing countries and least developed countries, including those in South Asia seem to be sceptical about the Cancun summit as explained earlier (Background) since hardly any items of the Doha Declaration have been fulfilled.  Moreover, the same issues that were raised at Doha remain valid for Cancun and there seems to be a viewpoint that not much preparatory work is required for the Cancun Ministerial meeting. This may be another factor that makes individual South Asian countries less enthusiastic about preparing a common statement for the Cancun Ministerial. 

The Challenge

South Asia is not the only region that has to face such problems. ASEAN has two LDCs, viz., Cambodia and Laos (both are still not members of the WTO and there are indications that Cambodia may get membership at the Cancun Ministerial).  As stated, US and Singapore have a bilateral free trade agreement, but Malaysia, for example, has a very independent position on WTO issues.  Yet these two countries have a more coherent and united stand on issues of common interest at the WTO.

The WTO negotiations amply demonstrate that when countries forge alliances they can generate synergy and become powerful players.  The EU, Cairns Group, and the African bloc can exert powerful influence because countries in these blocs operate together, develop proposals together, and support each other during discussions.  This is not an impossible task for South Asia in spite of the problems highlighted above. In fact, it is a challenge for South Asia and despite the gloomy clouds over the Cancun Ministerial, South Asia should not abandon its past practice of having a common position.

Critiques of the collective position of South Asian countries have argued that with India’s new found identity as a global power, its interests in the WTO lie elsewhere – not necessarily with the other South Asian countries. India’s position on the Agreement on Textiles and Clothing (ACT), Union for the Protection of New Plant Varieties (UPOV), market access for LDCs in EU under Everything-But-Arms (EBA), etc., have been highlighted to articulate this point.  However, as Dubey (2000) has lucidly argued, with a large segment of the population still below the poverty line, and India confronting many other social and governance problems, it is difficult for India to ignore its underdeveloped areas and identify with other global powers.
  

Today, India stands as the leading voice for the developing countries in the WTO.  This was amply demonstrated in Doha where India (together with Brazil, Nigeria, Malaysia, Pakistan, Sri Lanka, and others) acted very effectively, and used the collective muscle of the LMG to wrest concessions from developed countries, which was thought of as not possible in the past. While India is playing a lead role among developing countries, Bangladesh has taken the lead in becoming the main voice in the WTO for LDCs -- clearly evident after a meeting in Dhaka in end-May 2003.
  The developing countries of South Asia in the LMG obviously have cross-cutting issues with the LDCs.  

However, what is clear is that the number of cross-cutting issues among South Asian countries have considerably reduced after Doha. The attempt made by developed countries to break the unity of the LMG by promising bilateral trade pacts has worked to an extent.  Thus, it is not clear how effective the LMG would be in Cancun, despite China assuring India – during a recent visit of the Indian Prime Minister to China – that they would work closely at the Cancun Ministerial.  Despite the lack of clarity, South Asia can still put forward a common position on selected issues.  This can be complemented by focused attention of individual countries on their own issues of concern, which lay outside the common set of issues. For example, India and Sri Lanka joined hands with 21 other WTO member countries on the issue of extension of protection under Geographical Indications to products other than wine and spirits in the WTO.  Such an approach, without ignoring country specific agendas of the regional members, will enable them to enhance their bargaining power in key areas of common concern.

The previous two common statements of SAARC were prepared in a rushed manner where each South Asian member country outlined their concerns and “wish list” and thereafter commonalities were identified.  In fact, the government delegations in a number of South Asian countries for the Ministerial meetings were selected only about two weeks before the summit, without adequate preparation.  Thus, the entire framework and the institutional set-up governing the preparation of the common statement has to be changed. A recent report prepared by the South Asian Centre for Policy Studies (SACEPS) identified the following institutional factors to strengthen South Asia’s common position:
 

1) Issue-specific expert groups should be formed to prepare common negotiating positions and the SAARC Secretariat should play a crucial role in this regard. 

2) Regular meetings of the SAARC Commerce Ministers should take place to discuss the built-in, on-going, and positive agenda in the WTO. 

3) The above two strategies should be complemented by effective networking of South Asian trade representatives of Geneva and continuous consultation of these representatives with local trade officials.  

4) The South Asian preparatory work should draw synergies from South Asian second track activities.  In fact, in regard to the Cancun Ministerial it appears that the South Asian second track activities are ahead of the official process. 

5) Human resource development on WTO issues and trade negotiations should receive priority in South Asia.  The lead given by the India Institute of Foreign Trade in this regard should serve as an example to other South Asian countries.

6) With regard to implementation issues, South Asia can come up with its own report on implementation commitments to strengthen its case vis-à-vis lack of implementation of commitments by developed countries. 

7) There should be cooperation in the Dispute Settlement Body. None of the South Asian countries have adequate legal and financial resources to defend their positions in the DSB.  Thus, the formation of a common South Asian legal experts and resources body may be considered for DSB related issues.  The SAARC Secretariat could take a lead on this matter.

8) The on-going coalition building should be pursued with other groups with common interests.  This strategy should be coordinated with adequate diplomacy to ensure that South Asian interests are served.

Meeting these requirements may be easier if the regional cooperation in South Asia is deepened. Regional politics has substantially dampened deepening of regional integration and it is such politics that has postponed the SAARC Commerce Ministers’ conference which was originally scheduled for end-January 2003, a number of times without a clear indication whether they would meet before the Cancun Ministerial to prepare a common position. In fact, the SAARC Secretariat went to the extent of preparing a draft declaration in April 2003 for the consideration of the SAARC Commerce Ministers for the abortive April meeting.
  There are also no indications that the South Asian Commercial Missions in Geneva are in a process of consultation before the Cancun Ministerial.

Irrespective of the SAARC official position, the South Asian civil society and academia have been thinking and reflecting on WTO issues and the Doha Development Agenda for the last one-and-a-half years. The South Asian Civil Society Network of International Trade (SACSNITI) met in Kathmandu, Nepal during 24-25 July 2003 to discuss the South Asian agenda for the Cancun Ministerial.  Based on various research papers commissioned for the conference, other available literature, and based on the interactive discussions in the conference, SACSNITI prepared the Kathmandu Declaration of South Asian Civil Society on the Cancun Ministerial.
  It is hoped that in the absence of any positive movement in the SAARC official process, at least the two documents that are available up to now  -- the draft text prepared by the SAARC Secretariat and the Kathmandu Declaration -- will give some direction even on the sidelines of the Cancun Ministerial on identifying a common position for South Asia. 

� A revised version of a paper presented at the Annual Conference of the South Asian Civil Society Network on International Trade (SACSNITI) on “South Asian Agenda for Cancun Ministerial”, Kathmandu, Nepal, 24-25 July 2003.


� Adhikari, Ratnakar, ‘Cancun to repeat Seattle Debacle’, The Kathmandu Post, 25-26 July 2003.


� ‘Cancun Draft not Representative’, The Economic Times Mumbai, 01 August 2003.


� See, Martin Khor, ‘Members Stick to their Positions in WTO Agriculture Special Session’, Third World Network (dated 16 July 2003, SAARC Chamber of Commerce and Industry Information Service). 


� Adhikari, R. and The Economic Times of Mumbai (ibid).


� Adhikari, R. (ibid).


� Joint Statement by the SAARC Commerce Ministers on the Forthcoming Third Ministerial Meeting (Seattle), South Asia Economic Journal, Vol. 1, No. 1, 2000.


� Joint Statement by the SAARC Commerce Ministers on the Forthcoming Fourth WTO Ministerial Conference at Doha, New Delhi 23rd August, 2001, South Asia Economic Journal, Vol. 3, No. 1, 2002. 


� Gen. Musharaff had taken over political power in Pakistan in October 1999 – just a month-and-a-half before the Seattle Ministerial. India refused to recognize the Musharff government at that time.


� Although the ANDEAN Pact and Caribbean Basin Initiative existed before May 2000, real preferential trading, particularly for textiles and garments, came into operation after 2000.


� The US suspended plans to advance free trade talks with Egypt in response to Egypt’s decision not to join US in a WTO complaint against Europe’s ban on genetically modified foods. See, ‘US Retaliation against Egypt hits Trade Plans’,  Financial Times, 29 June 2003.


� The proponents of this new Bill argued that the provision for compulsory licensing was left out because it was a deterrent to foreign direct investment. The ‘think tank’ claimed that the  provisions relating to the registration, ownership and licensing of patents in Chapters XIV to XVII of the Bill violated the sovereignty of the people, the fundamental rights to equality and freedom. The cumulative effect of these provisions in the Bill would give the owner of a patent a 20 year exclusive right to exploit the patented invention and to conclude licensing contract of the invention. For details, see ‘Patient’s right in New Bill’, Daily Mirror (Sri Lanka), 05 July 2003.  The Supreme Court gave the unanimous verdict in favour of the complainant and the new Bill was passed in Parliament with the necessary amendments.


� Dubey, Muchkund, ‘The President’s Concerns’, The Hindu, 13-14 March 2000.


� “Advancing LDC Interests in the Fifth WTO Ministerial”, International Civil Society Forum, Dhaka Declaration of the Global Civil Society on the occasion of the Second LDC Trade Ministers Meeting, May 29-30, 2003.


� Post-Doha Negotiations in the WTO: Advancing the Interests of South Asian Countries, Report for the SACEPS Task Force on WTO prepared by the Centre for Policy Dialogue, Dhaka, Bangladesh, December, 2002.


� Draft Joint Statement by the SAARC Commerce Ministers on the Forthcoming Fifth WTO Ministerial Conference at Cancun, Dhaka, Bangladesh, 20 April 2003 (SAARC Secretariat, Kathmandu).


� Kathmandu Declaration of South Asian Civil Society on the Cancun Ministerial, SACSNITI, Kathmandu, Nepal, 24-25 July 2003.
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